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SUMMARY OF ARGUMENT 

i 

i 

The policy of insurance on the life of Robert A. Brand 
was assignable both according to its terms and byl law. 
Since the right to change the beneficiary was reserved, the 
owner of the policy, Robert A. Brand & Company, had the 
right to assign it without the consent of the named bene¬ 
ficiaries, of which the plaintiff was one. 

The bill of sale dated January 22, 1945, was an assign¬ 
ment of the policy and constituted the assignees the owners 
of the policy. Upon the death of Robert A. Branch the 
insured, the Connecticut Mutual Life Insurance Company 
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paid the proceeds of the policy to the assignees, Erisman 
and Carroll, and thereby discharged its obligations under 
the policy. 

The pleadings and affidavits which were before the Dis¬ 
trict Court presented no genuine issue as to any material 
fact and summary judgment in favor of the Connecticut 
Mutual Life Insurance Company was properly granted. 

ARGUMENT 

I. 

The Policy of Life Insurance, Being a Chose in Action, 

Was Assignable. 

The policy of life insurance on the life of Robert A. 
Brand, being a promise to pay money upon certain condi¬ 
tions, was a chose in action. Burnet v. Wells, 289 U. S. 670, 
679, 77 L. Ed. 1439, 53 S. Ct. 761; Densby v. Acacia Mutual 
Life Association, 64 App. D. C. 319, 320, 78 Fed. (2d) 203. 
As a chose in action, it could be assigned in the same 
manner as other non-negotiable contracts. District of 
Columbia Code (Edition of 1940), Sec. 28-2503, 28-2504; 
Watson v. Massachusetts Mutual Life Insurance Co., 78 
U. S. App. D. C. 248, 140 Fed. (2d) 673; Petty v. Mutual 
Benefit Life Insurance Company, 235 la. 455, 15 N. W. 
(2d) 613; Considine v. Considine, 7 N. Y. Supp. (2d) 834, 
255 App. Div. 876. 


n. 

The Policy Was Assignable Without the Consent of the 

Plaintiff. 

The policy provided that the right to change the benefi¬ 
ciary or to assign it should belong and be available, without 
the consent of any other person, to Robert A. Brand & 
Company (Joint Appendix, p. 14). When the right to 
change the beneficiary is reserved, the owner of the policy 
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has the right to assign it without the consent of the named 
beneficiary. Cornell v. Cornell, 54 N. Y. Supp. (2<jl) 434, 
affirmed 58 N. Y. Supp. (2d) 216, 269 App. Div}. 931; 
Finger v. Treitler, 52 N. Y. Supp. (2d) 841; Ratals v. 
Pennsylvania Mutual Life Insurance Co., 253 Fed. 725, 
cert. den. 249 U. S. 614; Carnes v. Franklin Life Insurance 
Co., 81 Fed. (2d) 800; Morgan v. Pennsylvania Bfutual 
Life Insurance Co., 94 Fed. (2d) 129; Pipper v. S(shram, 
97 Fed. (2d) 507; Aetna Life Insurance Co. v. Dodd, 103 
Fed. (2d) 793, cert. den. 308 U. S. 573; Aetna Life Insur¬ 
ance Co. v. Phillips, 69 Fed. (2d) 901. 

Accordingly, the policy was assignable by Robert A. 
Brand & Company without the consent of the plaintiff, 
Ruby Brand, who was one of the named beneficiaries. 

m. 

The Bill of Sale Dated January 22, 1945 Was an 
Assignment of the Policy. 

No particular form for the assignment of a policy of 
insurance is required by law. Mahowy v. Crocker, 5& Cal. 
App. (2d) 196, 136 Pac. (2d) 810; Petty v. Mutual Benefit 
Life Insurance Co., 235 la. 455, 15 N. W. (2d) 613, s[upra. 
An oral assignment has been held sufficient. Cornell v. 
Cornell, 54 N. Y. Supp. (2d) 434, supra. The onl{y re¬ 
quirement contained in the policy with respect to the exer¬ 
cise of the right to assign is that a copy of the assignment 
must be filed with the Company at the home office in Hart¬ 
ford, Connecticut (Joint Appendix, p. 15). This require¬ 
ment was complied with by the assignees who filed a "copy 
of the bill of sale with the Company on May 5, 1945 (Joint 
Appendix, p. 12). By the terms of the bill of sale, Robert 
A. Brand & Company, the owner of the policy, sold, trans¬ 
ferred and delivered to Erisman and Carroll all of the 
assets of said Company, including contracts, rights or 
choses in action, and any and all other tangible and in¬ 
tangible property of every kind and nature which the 
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partnership had (Joint Appendix, p. 9,10). Accordingly, 
the bill of sale transferred the policy to the assignees 
named therein and constituted them the owners thereof. 
Northwestern Mutual Life Insurance Company v. Tide¬ 
water Oil Sales Corp., 4 Fed. Supp. 389. 

IV. 

Upon the Death of the Insured the Company Properly 
Made Payment to the Assignees. 

The contract of insurance provided that “the interest 
of any beneficiary or beneficiaries shall be subject to any 
assignment of this Policy made as provided herein’’ (Joint 
Appendix, p. 15). Upon the death of Brand, the insured, 
the Company properly paid the proceeds of the policy to 
the assignees, whose rights had displaced the expectancy 
of the named beneficiaries. Davis v. Modem Industrial 
Bank , 279 N. Y. 405, 18 N. E. (2d) 639, 135 A. L. R. 1035; 
Mutual Benefit Life Insurance Co. v. Swett , 222 Fed. 200; 
Aetna Life Insurance Co. v. Phillips , 69 Fed. (2d) 901, 
supra; Carnes v. Franklin Life Insurance Co ., 81 Fed. (2d) 
800, supra; Pipper v. Schram, 97 Fed. (2d) 507, supra; 
N. Y. Life Insurance Co. v. Brown , 99 Fed. (2d) 199, cert, 
den. 306 U. S. 638; Belknap v. Northwestern Mutual Life 
Insurance Co., 108 Vt. 421,188 Atl. 897; Mass. Mutual Life 
Insurance Co. v. Bank of Cal., 187 Wash. 565, 60 Pac. (2d) 
675; Shay v. Merchants Banking Trust Co., 335 Pa. 101, 6 
Atl. (2d) 536; Janesville State Bank v. Aetna Life Insur¬ 
ance Co., 200 Minn. 312, 274 N. W. 232; Elmore v. Conti¬ 
nental Life Insurance Co., 131 Kan. 335, 291 Pac. 755; 
Martin v. Stubbings, 126 Ill. 387,18 N. E. 657; Merchants 
Bank v. Garrard, 158 Ga. 867, 124 S. E. 715; Finger v. 
Treitler, 52 N. Y. Supp. (2d) 841, supra; Oldenburg v. Cen¬ 
tral Life Assurance Society, 243 Wis. 8, 9 N. W. (2d) 133. 

It is argued by Appellant (Brief, p. 9, 10) that the pro¬ 
visions of paragraph 18 of the partnership agreement 
(Joint Appendix, p. 8) were still in effect when Brand died. 
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i 

But the partnership had been dissolved on January 22, 
1945, (Joint Appendix, p. 19) and thenceforth, in the 
language of this court in Fox v. Johnson <& Wimsaftt, Inc., 
75 U. S. App. D. C. 211, 127 Fed. (2d) 729, paragraph 18 
of the partnership agreement was functus officio. Appel¬ 
lant also argues (Brief, p. 10, 11) that, because the bill of 
sale provided that the assignment to Erisman and parroll 
was subject to the debts and obligations of the partnership 
and the partnership business (Joint Appendix, p. lb), the 
Company had no right to pay the policy proceeds to 
Erisman and Carroll. But the existence of partnership 
debts would not in any way detract from the authority to 
receive the proceeds of the policy conferred upon Erisman 
and Carroll by the bill of sale. Furthermore, Appellant 
does not allege that she is a creditor of the defunct 
partnership. 


V. 

The Pleadings and Affidavits Were in Proper Form for 
the Entry of Summary Judgment in Favor of the 
Connecticut Mutual Life Insurance Company. 

There was no genuine issue as to any material fact and 
the District Court therefore was required to enter a sum¬ 
mary judgment in favor of the Connecticut Mutual] Life 
Insurance Company. Federal Rules of Civil Procedure, 
56 (c). 

Appellant states (Brief, p. 8) that an issue of law can 
not be determined on a motion for summary judgment. 
Rule 56 specifically provides otherwise; indeed, if it did 
not, it is difficult to see what field of operation would be 
left it. The cases cited by Appellant do not sustain her 
contention. In one of them, Wyant v. Crittenden, 72 App. 
D. C. 163,113 Fed. (2d) 170, this Court held that sumihary 
judgment for the Appellee had been improperly granted 
because either there was a genuine issue of material fact 
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or, assuming there was not, the trial court had mistaken 
the law. In the other case cited by Appellant, Farley v. 
Abbetmeier, 72 App. D. C. 260, 114 Fed. (2d) 569, this 
Court held that summary judgment should have been 
granted by the trial court because the sole issues were 
issues of law and, in the course of its opinion, said: 

“If they disclose no controversy concerning the 
existence of facts and show that the only difference 
relates to their legal effect, the issue is of law, and 
summary judgment is proper. 

• • * • 

. . . the issue of duress was clearly and exclusively 
one of law, not of fact, and the state of the pleadings 
not only permitted but required that judgment be 
entered upon them without further proceedings” 72 
App . D. C. at 263 and 265. 

It is also argued by Appellant (Brief, p. 11) that the 
affidavit of Erisman refers to a document and that no 
sworn or certified copy of it was attached to the affidavit. 
But the affidavit does not refer to a document and, in any 
event, the transfer of assets to the Blair Manufacturing 
Company was only referred to for the purpose of explaining 
the subsequent payment of premiums by that Company 
and the contents of the document transferring the assets, 
if any such there was, would not be material in the instant 
case. Port of Palm Beach Dist. v. Goethals, 104 Fed. (2d) 
706, 709.' 
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CONCLUSION 


It is submitted that summary judgment for the Connecti¬ 
cut Mutual Life Insurance Company was properly entered 
and that the judgment appealed from should be affirmed. 

Respectfully submitted, 


Arthur P. Drury 
John M. Lynham 
John E. Powell 
Colorado Bldg., 
Washington, D. Cl, 

Attorneys for Appellee 
Connecticut Mutualf, Life 
Insurmce Company 
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JURISDICTIONAL STATEMENT 

The statutory provision sustaining the jurisdiction of 
this Court is D. C. Code (1940), Title 17, Section 101, pro¬ 
viding that any party agree by any final order, judgment, 
or decree of the lower court may appeal therefronji to this 
Court, and upon such appeal this Court shall review such 
order, judgment or decree, and affirm, reverse, or modify 
the same as shall be just, except as provided in the follow¬ 
ing sections; and the statutory provisions sustaining the 
jurisdiction of the lower court are D. C. Code (1940), Title 
11, Sections 301, 305, 306 and 755, providing that the lower 
court shall have general jurisdiction in law and equity, 
shall possess the same powers and exercise the same juris¬ 
diction as the district courts of the United Statesl and be 
deemed a court of the United States, and except as other¬ 
wise provided shall have cognizance of all cases in Jaw and 
equity between parties, both or either of which fehall be 
resident, or be found, in said district, but the saip juris¬ 
diction is limited by the provision of Title 11, Section 755, 
that the Municipal Court for the District of Columbia shall 
have exclusive jurisdiction of civil actions, including 
counterclaims and cross-claims in which the claimed value 
of personal property or the debt or damages claimed, ex¬ 
clusive of interest, attorneys ’ fees, protest fees, anfi costs, 
does not exceed the sum of $3,000.00. 

The pleading necessary to show the existence of the 
jurisdictions is: The Complaint, the first paragraph of 
which states the ground of the jurisdiction of the lower 
court, the second paragraph sets out the material portions 
of a partnership contract between Robert A. Brand, Malissa 
H. Carroll, and Percival H. Erisman, Jr., providing, among 
other things, that the partnership might be dissolved at the 
will of any partner upon 60 days’ written notice, and should 
be dissolved forthwith upon the death of any partner, and 
settlement of said partner’s interest shall be made 
promptly as therein provided, namely: that the partners 
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shall from time to time upon the demand or request of any 
partner, state in writing, the value of the interest of each 
partner, for the purpose of determining the liability of 
the surviving partner or partners to the personal repre¬ 
sentatives or heirs at law and next of kin of any partner 
who may die during the continuation of the partnership, 
each partner agreeing with the others that in the event 
of the death of one or more of them, said agreed valuation 
or the amount of such deceased partner’s contribution to 
the partnership capital, if they have not so agreed, shalj be 
payable to and accepted by his personal representative or 
his heirs at law and next of kin, and in order to facilitate 
the payment of said sums, each partner, at the expense 
of the partnership, shall be insured from time to time for 
an amount not less than the value of said partner’s share, 
with the other partners and spouse of the insured partner 
as beneficiaries in order that the surviving partners upon 
the death of a partner shall be in receipt of funds with 
which to discharge the obligation of the survivor or sur¬ 
vivors to the personal representatives or heirs at law and 
next of kin of any deceased partner, and said surviving 
spouse shall be sure to receive such payment; the third 
paragraph of the complaint sets out that on August 14, 
1942, the appellee insurance company issued its policy of 
insurance for the sum of $35,000.00 upon the life of Robert 
A. Brand, providing on its face that the right to receive all 
dividends and other benefits accruing thereunder, to change 
the beneficiary, to assign the policy, to exercise all privi¬ 
leges and options, and to agree with the company to any 
release, modification, or amendment, shall, unless therein 
otherwise specifically provided, belong and be available 
without the consent of any person to Robert A. Brand & 
Co., or its assigns, and named as beneficiary the appellee, 
Percival H. Erisman, Jr., Malissa H. Carroll, and the ap¬ 
pellant, equally, or their executors, administrators, or as¬ 
signs; and the General Benefits and Provisions of the 
policy provided that, subject to the rights of any assignee. 
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any beneficiary may be changed at any time by filing writ¬ 
ten notice at the Home Office of the Company on a form 
satisfactory to it, accompanied by the policy for suitable 
endorsement by the company, the change, when so endorsed, 
to be effective as of the date of the execution of suchj notice, 
and the interest of any beneficiary or beneficiaries shall be 
subject to any assignment of the policy made as provided 
therein, namely, that no assignment shall be binding upon 
the company until the original or a copy is filed; at its 
Home Office, and the company will not be responsible for 
the validity of any assignment; but no endorsement of 
change of beneficiary was at any time made upon the 
policy, nor was notice of change of beneficiary at any time 
given, or assignment of policy filed with the company, 
unless the Bill of Sale, Exhibit “B” to the complaint, con¬ 
stitutes an assignment; the fourth paragraph bf the 
complaint sets out that on January 22, 1945, Robert A. 
Brand, Malissa H. Carroll, and the appellee Perceval H. 
Erisman, Jr., trading as Robert A. Brand & Co., ^y Bill 
of Sale, sold, transferred and delivered unto the appellees 
Carroll and Erisman all of the assets of Robert A. Brand 
& Co., consisting of moneys on deposit in any bank or other 
depository, cash on hand, accounts and claims receivable, 
fixtures, equipment, machinery, franchises, contracts, office 
equipment and supplies, rights or choses in action, and 
any and all other tangible or intangible property of every 
kind and nature whatsoever, which they have or may be 
entitled to have as such co-partners, and including any 
refunds, rebates, or other returns of money or property 
from any source or sources whatsoever; subject, however, 
to all of the debts and obligations against the said partner¬ 
ship and the partnership business; the fifth paragraph of 
the complaint sets out that on August 31, 1946, Robert A. 
Brand departed this life, and the said policy of insurance 
was then in full force and effect; the sixth paragraph of 
the complaint sets out that on September 17, 1946, the in¬ 
surance company paid to its co-appellees, as proceeds of 
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the aforesaid policy, the sum of $34,600.44; and the seventh 
paragraph states that appellant has frequently requested 
the appellees to pay over to her the proceeds of the said 
policy, and they have all failed and refused so to do. 

The demands for judgment were: (1) that the insurance 
company discover what is the correct amount of the pro¬ 
ceeds of said policy, and how that sum is determined; (2) 
that it be required to pay to the appellant the correct 
amount of the said policy, interest and costs, whether that 
amount be $34,600.44, or some other sum; (3) that the 
Court adjudicate that the Bill of Sale, Exhibit “B,” is not 
an assignment of the policy; (4) that the appellees Eris- 
man and Carroll be adjudicated to be trustees for the ap¬ 
pellant, holding the sum of $34,600.44 as trustees for her, 
and be required to pay over that sum to her, with interest 
and costs, and (5) for general relief. (App. 2-6). 

Erisman and Carroll filed a Motion For Judgment on 
the Pleadings which they subsequently amended to convert 
it to a Motion For Summary Judgment (App. 10-11), and 
the insurance company filed a Motion for Summary Judg¬ 
ment with exhibits (App. 12-20). 

The appellant and the insurance company stipulated 
that, prior to making payment to Erisman and Carroll, 
the insurance company had received a copy of the contract 
of partnership, and that at the time of making such pay¬ 
ment it had not received a claim of any kind from, for, or 
on behalf of the appellant, and the first claim from, for, or 
on behalf of the appellant received by it was by letter dated 
September 24, 1946, (App. 20-1). 

The trial court granted summary judgment on Novem¬ 
ber 13, 1947 (App. 21-2). 

Notice of appeal was given December 12, 1947, and was 
filed the same day. (App. 22.) 
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STATEMENT OF THE CASE 

A full statement of the case is made as part of the juris¬ 
dictional statement, supra. 

STATUTES, TREATIES/ REGULATIONS OR RULES INVOLVED 

D. C. Code (1940), Title 17, Section 101, Title 11, Sec¬ 
tions 301, 305, 306 and 755 have been summarized as part 
of the jurisdictional statement. 

FRCP 56, entitled “Summary Judgment/ 7 so far as per¬ 
tinent, is as follows: 

(b) FOR DEFENDING PARTY. A party againsit whom 
a claim, counterclaim, or cross-claim is asserted or a declar¬ 
atory judgment is sought may, at any time, move with or 
without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof. 

(c) MOTION AND PROCEEDINGS THEREON. The 
motion shall be served at least 10 days before the time 
specified for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The judg¬ 
ment sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the affi¬ 
davits, if any, show that, except as to the amount of 
damages, there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a 
matter of law. 

(e) FORM OF AFFIDAVITS; FURTHER TESTI¬ 
MONY. Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be attached [thereto 
or served therewith. The court may permit affidavits to 
be supplemented or opposed by depositions or by further 
affidavits. 
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CONCISE STATEMENT OF POINTS 

1. The motions for summary judgment should have been 
denied. 

2. No valid change of beneficiary or assignment of the 
policy was ever made, and the bill of sale does not amount 
to either a change of beneficiary or assignment of the 
policy. 

3. The insurance company improperly made payment to 
Erisman and Carroll. 

4. Erisman and Carroll, upon receiving the funds from 
the insurance company, became trustees for the appellant. 

5. The affidavits of Erisman was not made on personal 
knowledge, setting forth such facts as would be admissible 
in evidence, and does not show affirmatively that he is 
competent to testify to the matters stated therein. 

6. The affidavit of Erisman does not have attached 
thereto, and there was not served therewith, sworn or certi¬ 
fied copies of papers or parts therein. 

7. If the assets of Robert A. Brand and Company were 
in fact taken over by Blair Manufacturing Company, ex¬ 
planation should have been made showing how this was 
accomplished. 


SUMMARY OF ARGUMENT 

1. The Motions for Summary Judgment should have been 
denied, for the reasons hereinafter stated: 

2. The policy names as beneficiary Erisman, Melissa H. 
Carroll, and Ruby C. Brand equally, or their executors, 
administrators or assigns (App. 13-14, and further pro¬ 
vides for change of beneficiary only by filing written notice 
thereof at the Home Office of the Company, accompanied 
by the policy for suitable endorsement, but no such notice 
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was ever filed, nor was such endorsement ever m£de, and 
further provides that no assignment shall be binding upon 
the company until the original, or a copy thereof^ is filed 
at the Home Office of the Company (App. 15), but no as¬ 
signment was ever filed at the Home Office of the Company, 
nor was one in fact ever made, the bill of sale not amount¬ 
ing to an assignment, since it did not mention or in any 
way cover the policy. 

3. Accordingly, the defendant insurance company im¬ 
properly made payment to Erisman and Carroll. 

4. In view of the foregoing, Erisman and Carroll, upon 
receiving the funds from the insurance company,! became 
trustees for the appellant. 

5. The affidavit of Erisman states that he has personal 
knowledge of the matters set forth therein, but an inspec¬ 
tion thereof discloses that he could not possibly have had 
such personal knowledge (App. 18-20). FRCP 56(e) states 
that supporting and opposing affidavits shall be made on 
personal knowledge (supra, p. 5). 

6. The affidavit of Erisman does not have attached there¬ 
to, and there was not served therewith sworn or Certified 
copies of the papers by which Blair Manufacturing Co. 
took over the assets of Robert A. Brand & Co. the policy 
of insurance, or the bill of sale (App. 18-20). FRCP 56(e) 
requires that sworn or certified copies of all papers or 
parts thereof referred to in an affidavit shall be attached 
thereto or served therewith (supra, p. 5). 

7. No explanation is made showing how such assets were 
taken over, and because of this omission the case ^as not 
ready for the entry of summary judgment. 
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ARGUMENT 

FRCP 56(b) provides that a party against whom a claim 
is asserted may, at any time, move with or without sup¬ 
porting affidavits for a summary judgment in its favor as 
to all or any part thereof; FRCP 56(c) provides that the 
judgment sought shall be rendered forthwith if the plead¬ 
ings, together with the affidavits, show that, except as to 
the amount of damages, there is no genuine issue as to any 
material fact, and that the parties are entitled to judgment 
as a matter of law; and FRCP 56(e) that supporting affi¬ 
davits shall be made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent to testify 
to the matters stated therein {supra, p. 5). 

Accordingly, in order to enter a summary judgment, it 
is necessary that the pleadings and affidavits show that 
there is no genuine issue as to any material fact, and in 
this connection that affidavits shall be made on personal 
knowledge, set forth such facts as would be admissible in 
evidence and show affirmatively that the affiant is competent 
to testify to the matters stated therein. Here, plainly, the 
pleadings and affidavits do not show that there is no genu¬ 
ine issue as to any material fact. 

The affidavits are not made on personal knowledge, nor 
do either of them show affirmatively that the affiant is 
competent to testify to the matters stated therein. 

This Court has held: 

Even if there be an issue of law, as distinguished from 
one of fact, it cannot be determined on motion for sum¬ 
mary judgment. Wvnant v. Crittenden, 72 App. D. C. 163, 
113 Fed. (2nd) 170; Farley v. Abbetmeier, et al., 72 App. 
D. C. 260, 114 Fed. (2nd) 569. There is an issue of law 
here as to whether the bill of sale constitutes an assign¬ 
ment. 
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An affidavit filed in support of a motion to dismiss, which 
is equivalent to a motion for summary judgment, cannot 
be treated for purposes of the motion, as proof cpntradic- 
tory to well pleaded facts in the complaint. There is a 
great difference between discovering whether there be an 
issue of fact and deciding such an issue. The affidavit can 
be used for the former purpose, but not for tl}e latter. 
Farrall et al. v. District of Columbia Amateur Athletic 
Union, 80 U. S. App. D. C. 396,153 Fed. (2nd) 647. 


“It is well established that one who moves for summary 
judgment has the burden of demonstrating clearly the 
absence of any genuine issue of fact, and that any doubt 
as to the existence of such an issue is resolved against the 
movant. (Citations). The courts are quite critical of the 
papers presented by the moving party, but not of the 
opposing papers.” Wittlin v. Giacalone, et al., 81 U. S. 
App. D. C. 20, 154 Fed. (2nd) 20. 

The partnership agreement provides that in the pvent of 
the death of a partner the agreed valuation of hip share, 
or the amount of his contribution to the partnership capital, 
if there has not been an agreed valuation, shall be paid to 
and accepted by his personal representative or heirs at 
law, or next of kin, and in order to facilitate such payment 
each partner, at the expense of the partnership, shall be 
insured for an amount not less than the value of his share, 
with the other partners and the spouse of the insured part¬ 
ner as beneficiaries, in order that the surviving partners, 
upon the death of a partner, shall be in receipt of funds 
with which to discharge the obligation of the survivor or 
survivors, and that such surviving spouse shall be sure to 
receive such payment (App. 2-3, 8). 

Accordingly, the only purpose of the insurance policy 
in suit was to provide for payment to the personal repre¬ 
sentative or heirs at law, or next of kin of Brand, apd that 
his widow should be sure to receive such payment] 
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There was no change of beneficiary or assignment of the 
policy as required by its terms. See Point 2 under Sum¬ 
mary of Argument {supra, p. 6). The only claim of 
the appellees in this regard, apparently, is that there was 
an assignment, consisting of the bill of sale. However, 
not only was the bill of sale expressly made subject to all 
of the debts and obligations against said partnership and 
the partnership business, but the policy is not within the 
terms of the bill of sale. A policy or insurance upon the 
life of a person is not an asset, except for its surrender 
value, as long as that person lives, and one of the debts 
and obligations against the partnership and the partner¬ 
ship business was the provision of the partnership con¬ 
tract that a policy of insurance be carried at the expense 
of the partnership on the life of each partner, with the 
other partners and the spouse of the insured partner 
as beneficiaries in order to provide funds with which 
to discharge the obligation to the personal representa¬ 
tives or heirs at law or next of kin of one who died, 
and in order that “such surviving spouse shall be 
sure to receive such payment.’’ (App. p. 8). The bill of 
sale was, therefore, made expressly subject to this debt 
and obligation, and by stipulation it is agreed that before 
making payment to Erisman and Carroll the insurance 
company had received a copy of the partnership contract, 
(App. p. 20), and the record discloses that it had received 
a copy of the bill of sale before making such payment 
(App. p. 19). It was, accordingly, fully aware of the obli¬ 
gations of both instruments. Even if the bill of sale had 
expressly included the policy of insurance, in terms, it 
would still have been taken by the grantees thereunder 
subject to all of the debts and obligations against the said 
partnership and the partnership business, including the 
obligation of the partnership contract that the surviving 
spouse of Brand “shall be sure to receive such payment.” 



11 


It follows from the foregoing that the insurance com¬ 
pany improperly made payment to Erisman and parroll, 
and that the proceeds of the policy constitute a trfist fund 
for the appellant and should have been paid to her, but 
having been paid instead to Erisman and Carroll, they 
became trustees for her, and must pay the same over to her. 

The affidavit of Erisman states that he has personal 
knowledge of the matters set forth therein, includii|ig that, 
upon the dissolution of the partnership and the execution 
of the bill of sale, all of the assets of Robert A. prand & 
Co., including the policy of insurance, were taken oyer and 
thereafter possessed by Blair Manufacturing Co., a part¬ 
nership composed of Percival H. Erisman and Malissa H. 
Carroll, wife of Everett Gr. Carroll, and that neither Brand 
nor his wife had at any time any interest in the partner¬ 
ship known as Blair Manufacturing Co. It is quite evident 
that Erisman could not have had personal knowledge of 
these matters. Not only so, but if anything was taken over 
by the Blair Manufacturing Co., it would naturally have 
been accomplished by some document which, however, has 
not been produced, though FRCP 56(e) requires thail sworn 
or certified copies of all papers or parts thereof referred 
to in an affidavit shall be attached thereto or served there¬ 
with. If they were taken over by means of some written 
instrument, it, or a sworn or certified copy thereof, should 
have been attached to or served with the affidavit, j and if 
taken over by some means other than a written instrument, 
explanation should have been made showing how tljis was 
accomplished. In the absence thereof, the case was not in 
position for the granting of summary judgment. 

It is, accordingly, respectfully submitted that the judg¬ 
ments below should be reversed. 

W. C. Sullivan, 

7 j 

Attorney for Appellant. 
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COMPLAINT FOR RECOVERY OF PROCEEDS 

OF INSURANCE 

1. The grounds upon which the court’s jurisdiction 
depends are: That it is a court of general jurisdiction and 
the action presents a claim, exclusive of interest, attorney’s 
fees, protest fees, and costs exceeding the sum of Three 
Thousand Dollars ($3,000.00). 

2. Heretofore, to wit, on the.day of., 

1942, Robert A. Brand, Malissa H. Carroll, and the de¬ 
fendant, Percival H. Erisman, Jr., entered into a contract 
of partnership, providing, insofar as the subject matter 
of this suit is concerned, that it might be dissolved at the 
will of any partner upon sixty (60) days’ written notice 
and should be dissolved forthwith upon the death of any 
partner and settlement of said partner’s interest shall 
be made promptly as therein provided, namely: that each 
partner gives the other partners, jointly, an irrevocable 
option to purchase said first partner’s share or interest 
in the partnership, in the event that any partner shall 
desire to withdraw from the partnership, and the value 
of any partner’s share in the partnership shall be deter¬ 
mined by agreement of the partners, or, in the event of 
disagreement, by arbitration, by a panel consisting of 
two (2) arbitrators, one appointed by the withdrawing 
partner, and the other appointed by the remaining part¬ 
ners, and an umpire, who shall be a certified public ac¬ 
countant, to be selected by the two (2) arbitrators, and 
that the partners shall, from time to time, upon the demand 
or request of any partner, state in writing, the value of 
the interest of each partner in the partnership, for the 
purpose of determining the liability of the surviving part¬ 
ner or partners to the personal representatives or heirs 
at law and next of kin of any partner who may die during 
the continuation of the partnership, each partner agreeing 
with the others that in the event of the death of one or 
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more of the partners said agreed valuation of the de¬ 
ceased partner’s share or the amount of such deceased 
partner’s contribution to the partnership capital,| if they 
have not so agreed, shall be payable to and accepted by 
his personal representative or his heirs at law and next 
of kin as shall be provided either by his will or the law 
of the District of Columbia, and in order to facilitate the 
payment of said sums, each partner, at the expanse of 
the partnership, shall be insured from time to time for 
an amount not less than the value of said partner % share, 
with the other partners and the spouse of the 'insured 
partner as beneficiaries, in order that the surviving part¬ 
ners, upon the death of a partner shall be in receipt of 
funds with which to discharge the obligation of the survivor 
or survivors to the personal representatives or ifeirs at 
law and next of kin of any deceased partner and that such 
surviving spouse shall be sure to receive such payment; 
all as more fully appears by reference to the said partner¬ 
ship agreement, a copy of which is herewith filed, marked 
Exhibit “A,” and, by this reference thereto, prayed to 
be taken and read as part of this complaint. 

I 

3. Thereafter, to wit, on the 14th day of August, 1942, 
the defendant, The Connecticut Mutual Life Insurance 
Company, issued its policy of insurance, No. 1,128,Q34, for 
the sum of Thirty-five Thousand Dollars ($35,000.0d) upon 
the life of the said Robert A. Brand, the said policy pro¬ 
viding on its face that the right to receive all dividends 
and other benefits accruing thereunder, to change bene¬ 
ficiary, to assign the policy, to exercise all privileges and 
options contained therein, and to agree with the Company 
to any release, modification or amendment of the policy, 
shall, unless therein otherwise specifically provided, [belong 
and be available without the consent of any person, to 
Robert A. Brand & Company, or its assigns, and named 
as beneficiary the defendant Percival H. Erisman, Jr., 
Malissa H. Carroll and the plaintiff, equally, or their 
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executors, administrators or assigns, and the General 
Benefits and Provisions of the said policy provided that, 
subject to the rights of any assignee, any beneficiary named 
therein may be changed at any time by filing written 
notice thereof at the Home Office of the Company on a 
form satisfactory to the Company, accompanied by the 
policy for suitable endorsement by the Company, such 
change, when so endorsed, to be effective as of the date 
of the execution of such notice, and the interest of any 
beneficiary or beneficiaries shall be subject to any assign¬ 
ment of the policy made as provided therein, namely, that 
no assignment shall be binding upon the Company until 
the original or a copy thereof is filed at the Home Office 
of the Company in Hartford, Connecticut, and the Com¬ 
pany will not be responsible for the validity of any assign¬ 
ment but no endorsement of change of beneficiary was at 
any time made upon the said policy, nor was any such 
notice of change of beneficiary at any time given, or assign¬ 
ment of policy filed with the Company unless the bill of 
sale, Exhibit “B” hereto, constitutes an assignment. 

4. Thereafter, to wit, on the 22nd day of January, 1945, 
the said Robert A. Brand, the said Malissa H. Carroll, and 
the defendant, Percival H. Erisman, Jr., a co-partnership, 
trading as Robert A. Brand and Company, by bill of sale, 
sold, transferred and delivered unto the defendants 
Everett G. Carroll and Percival H. Erisman, Jr., all of 
the assets of said Robert A. Brand and Company, consist¬ 
ing of moneys on deposit in any bank or other depositary, 
cash on hand, accounts and claims receivable, fixtures, 
equipment, machinery, franchises, contracts, office equip¬ 
ment and supplies, rights or choses in action, and any and 
all other tangible and intangible property of every kind 
and nature whatsoever, which they have or may be en¬ 
titled to have as co-partners formerly trading and doing 
business as the Robert A. Brand and Company, and in¬ 
cluding any refunds, rebates or other returns of money 
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or property from any source or sources whatsoever; sub¬ 
ject however, to all of the debts and obligations 4gainst 
the said partnership and the partnership business ;j all as 
will more fully appear by reference to the said bill of 
sale, a copy of which is herewith filed, marked Exhibit 
* “B,” and by this reference thereto, prayed to be: taken 
and read as part of this complaint. 

5. Thereafter, to wit, on the 31st day of August, 1946, 
the said Robert A. Brand departed this life, and at the 
time of his death, the aforesaid policy of insurance Was in 
full force and effect. 

6. Thereafter, to wit, on the 17th day of September, 
1946, the defendant, The Connecticut Mutual Life Insurance 
Company, paid to the defendants Percival H. Erisman, 
Jr., and Everett G. Carroll, as proceeds of the aforesaid 
policy, the sum of Thirty-four Thousand, Six Hundred 
Dollars and Forty-four Cents ($34,600.44). 

7. The plaintiff has frequently requested the defendants 
to pay over to her the proceeds of the said policy of in¬ 
surance, and they have all failed and refused so to do. 

WHEREFORE, the premises considered, plaintiff de¬ 
mands judgment as follows: 

1. That the defendant The Connecticut Mutual Life In¬ 
surance Company discover what is the correct amount of 
the proceeds of said policy of insurance, No. 1,128,034, and 
how that sum is determined. 

2. That the defendant The Connecticut Mutual Life In¬ 
surance Company be required to pay to the plaintiff the 
correct amount of the proceeds of the said policy of insur¬ 
ance, No. 1,128,034, interest and costs, whether that amount 
be Thirty-four Thousand, Six Hundred Dollars and Forty- 
four Cents ($34,600.44) or some other sum. 
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3. That the Court adjudicate that the aforesaid Exhibit 
“B” is not an assignment of said policy of insurance 
No. 1,128,034. 

4. That the defendants Percival H. Erisman, Jr., and 
Everett G. Carroll be adjudicated by the Court to be 
trustees for the plaintiff, holding the sum of Thirty-four 
Thousand, Six Hundred Dollars and Forty-four Cents 
($34,600.44) as trustees for her, and be required to pay 
over that sum to her, with interest and costs. 

5. And that the plaintiff may have such other and 
further relief against the defendants, and each of them, 
as the nature of her case may require. 

William C. Sullivan, 

613 15th Street, N. W. 
Washington 5, D. C. 
Attorney for Plaintiff. 


EXHIBIT "A" 

PARTNERSHIP AGREEMENT 

THIS AGREEMENT made this.day of., 

1942 between Robert A. Brand, of Washington, D. C., party 
of the first part, Malissa H. Carroll, of Washington, D. C., 
party of the second part, and Percival H. Erisman, Jr., 
of Alexandria, Virginia, party of the third part, 

WITNESSETH: 

WHEREAS, the parties hereto have been joined to¬ 
gether and are now engaged in a certain partnership ven¬ 
ture for the manufacture of war material involving the 
acquisition of land, erection of a building thereon, and 
acquisition and utilization of machinery, and, 

WHEREAS, the said parties hereto desire to make 
written record of the particulars of their partnership 
agreement. 





NOW, THEREFORE, in consideration of the premises 
and other good and sufficient considerations passing be¬ 
tween the parties hereto, each to the others, receipt whereof 
is hereby acknowledged, the parties hereto do mutually 
agree, contract and covenant to and with each as follows: 

(1) The name of this firm shall be “Robert A. Brand 
& Company. 

(2) The business of this partnership shall be carried 
on in the District of Columbia, and elsewhere, is the 
exigencies of business may require and as the partners 
may agree. 

(3) The partnership may be dissolved at the will of any 
partner upon sixty days written notice, and forthwith upon 
death of any partner, and settlement of said partner’s 
interest shall be made promptly as hereinafter provided. 

(4) The capital of this partnership shall be Seventy 
Thousand Dollars ($70,000.00), which shall be contributed 
as follows: 

(a) By Robert A. Brand the sum of Thirty-five Thou¬ 
sand Dollars ($35,000.00). 

(b) By Malissa H. Carroll the sum of Seventeen Thou¬ 
sand Five Hundred Dollars ($17,500.00). 

(c) By Percival H. Erisman, Jr., the sum of Seventeen 
Thousand Five Hundred Dollars ($17,500.00). 

The capital so contributed shall be used and employed 
in common for the support and management of this busi¬ 
ness for the mutual benefit and advantage of the partners. 

5. At all times during the continuance of this partner¬ 
ship, the partners shall give their attendance and best 
endeavors, and to the utmost of their skill and power 
exert themselves for their joint interest. 
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18. The partners shall from time to time upon the de¬ 
mand or request of any partner state in writing the value 
of the interest of each partner in this partnership for 
the purpose of determining the liability of the surviving 
partner or partners to the personal representatives or 
heirs at law and next of kin of any partner who may die 
during the continuation of this partnership. Each of the 
partners agrees with the others that in the event of the 
death of one or more of the partners said agreed valuation 
of the deceased partner’s share or the amount of such 
deceased partners contribution to the partnership capital, 
if they have not so agreed, shall be payable to and ac¬ 
cepted by his personal representative or his heirs at law 
and next of kin as shall be provided either by his will or 
the law of the District of Columbia. In order to facilitate 
the payment of said sums, each partner, at the expense of 
the partnership, shall be insured from time to time for an 
amount not less than the value of said partner’s share, 
with the other partners and the spouse of the insured 
partner as beneficiaries, in order that the surviving part¬ 
ners, upon the death of a partner shall be in receipt of 
funds with which to discharge the obligations of the sur¬ 
vivor or survivors to the personal representatives or heirs 
at law and next of kin of any deceased partner and that 
such surviving spouse shall be sure to receive such 
payment. 


• •••••• 

20. Each partner hereby gives the other partners, 
jointly, an irrevocable option to purchase said first part¬ 
ner’s share or interest in the partnership, in the event that 
such partner shall desire to withdraw from the partner¬ 
ship. The value of any partner’s share in the partnership 
shall be determined by agreement of the partners, or in 
the event of disagreement, by arbitration by a panel con¬ 
sisting of two arbitrators, one appointed by the with¬ 
drawing partner and the other appointed by the remain- 
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ing partners, and an umpire, who shall be a certifiec} public 
accountant, to be selected by the two arbitrators. The 
written award or determination of the majority bf said 
panel shall be binding upon all the partners and shall be 
paid promptly upon rendition by the remaining partner 
or partners to and accepted by the withdrawing partner or 
partners in full payment and satisfaction of his or their 
interest. The partners hereby relinquish and waiye any 
rights to recourse to the Courts in favor of such arbitra¬ 
tion and settlement in the event of differences between 
them. 

• •••••• 

IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals in quadruplicate on the 
day and year first above written. 

WITNESS: 

(Signed) Robert A. Brand 
(Signed) Maussa H. Carroll 
(Signed) Percival H. Erisman, Jr. 


EXHIBIT "B" 

BILL OF SALE 

KNOW ALL MEN BY THESE PRESENTS tijat the 
undersigned, Robert A. Brand, Malissa H. Carroll and 
Percival H. Erisman, Jr., a co-partnership, trading as 
ROBERT A. BRAND AND COMPANY, formerly oper¬ 
ating and conducting a manufacturing business at premises 
6011 Blair Road, N. W., Washington, D. C., for and in 
consideration of the sum of Ten Dollars and other good 
and valuable consideration do hereby sell, transfer and 
deliver unto Everett G. Carroll and Percival H. Erisman, 
Jr., all of the assets of said Robert A. Brand and Com¬ 
pany, consisting of moneys on deposit in any bank or 
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other depository, cash on hand, accounts and claims re¬ 
receivable, fixtures, equipment, machinery, franchises, con¬ 
tracts, office equipment and supplies, rights or choses in 
action, and any and all other tangible and intangible 
property of every kind and nature whatsoever which the 
undersigned parties have or may be entitled to have as 
co-partners formerly trading and doing business as the 
Robert A. Brand and Company, and including any re¬ 
funds, rebates or other returns of money or property 
from any source or sources whatsoever; subject however, 
to all of the debts and obligations against the said part¬ 
nership and the partnership business. 

IN WITNESS WHEREOF the undersigned have here¬ 
unto set their hands and seals on the 22nd day of January, 
1945. 

(Signed) Robert A. Brand (seal) 

(Signed) Malissa H. Carroll (seal) 

(Signed) Percival H. Erisman, Jr. (seal) 
Co-partners trading as Robert 
A. Brand Company. 

Witness 

S. Grosberg (Signed) 

MOTION FOR JUDGMENT ON PLEADINGS 

Come now the Defendants, Percival H. Erisman, Jr., 
and Everett G. Carroll, by their undersigned Counsel of 
Record and move this Honorable Court to enter judgment 
on the pleadings in their behalf and for reasons state as 
follows: 

1. The complaint shows upon its face that the Plaintiff 
is not entitled to the relief prayed for nor to any other 
relief against these Defendants. 

2. The complaint shows upon its face that these Defend¬ 
ants are not obligated or indebted to the Plaintiff in the 
amount claimed or in any other amount whatsoever. 
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3. The complaint shows upon its face that the moneys 
received by these Defendants were properly paid to them 
and that the Plaintiff has no right or interest in any of the 
said funds. 

4. And for such other and further reasons as are Appar¬ 
ent from the face of the record. 

I 

Grossberg, Yochelson & Brill 
By Irving B. Yochelson 
Attorneys for defendants 
Percival H. Erisman, Jr., and 
Everett G. Carroll 
1709 H Street, N. W. 
Washington, D. C. 


AMENDMENT TO MOTION FOR JUDGMENT 
ON THE PLEADINGS 

The defendants, Percival H. Erisman, Jr., and Eterett 
G. Carroll, by leave of Court first had and obtained, hereby 
amend their Motion for Judgment on the Pleading^ filed 
herein by changing the name thereof to: 

Motion for Summary Judgment. 

In all other respects the said motion shall remai^i un¬ 
changed except that it shall request a Summary Judgment 
rather than a Judgment on the Pleadings as at present. 

Grossberg, Yochelson & Brill, 

By Irving B. Yochelson 
Percival H. Erisman, JTr., 
Attorneys for defendants 
Everett G. Carroll 
1709 H Street, N. W. 



12 


MOTION OF DEFENDANT CONNECTICUT MUTUAL 
LIFE INSURANCE COMPANY FOR SUMMARY 

JUDGMENT 

Now comes the defendant Connecticut Mutual Life In¬ 
surance Company, by its attorneys, and moves the Court 
for summary judgment in its favor and in support of said 
motion files herewith the affidavits of Warren M. Humes 
and Percival H. Erisman, Jr. 

Minor, Gatley & Drury, 

By John E. Powell 
John E. Powell 
1341 G Street, N. W. 

Washington 5, D. C. 

Attorneys for Connecticut Mutual 
Life Insurance Company 


AFFIDAVIT OF WARREN M. HUMES 

STATE OF CONNECTICUT \ 

COUNTY OF HAETFOED J ss ' 

Warren M. Humes, being first duly sworn, deposes and 
says: 

I am an attorney in the home office of The Connecticut 
Mutual Life Insurance Company in Hartford, Connecticut. 
I have personal knowledge of the matters hereinafter set 
forth and I am authorized to execute this affidavit. 

*•••••• 

On May 5,1945, a copy of the bill of sale, dated January 
22, 1945, from the co-partners trading as Robert A. Brand 
& Co. to Everett G. Carroll and Percival H. Erisman, Jr., 
defendants herein, was filed with the home office of The 
Connecticut Mutual Life Insurance Company in Hartford, 
Connecticut and entered on its records. 



13 


to 


Upon the death of Robert A. Brand on August 31, 
said original Policy No. 1,128,034 was surrendered 
Connecticut Mutual Life Insurance Company by sa: 
fendants Percival H. Erisman, Jr. and Everett G. 
who also, in accordance with the terms of said policy}, 
with said Company due proofs of the death of said 
A. Brand and demanded payment of the proceeds 
policy under said bill of sale. True copies of said 
of death filed by said defendants are attached heretl 


1946, 
The 
Id de- 
rroll, 
, filed 
obert 
said 


R 


of 
broofs 


p. 


Warren M. Humes 


Subscribed and sworn to before me this 8th 
September, 1947. 

Mary H. Taylor 
Notary Public 
My commission expires 
February 1, 1948. 


day 


seal) 
of 


POLICY OF INSURANCE 

THE CONNECTICUT MUTUAL LIFE 
INSURANCE COMPANY 
of Hartford, Connecticut 
Established 1846 


No. 1,128,034 Ag<^ 46 

AGREES TO PAY 

Death Benefit 

—Thirty Five Thousand— dollars 

(The Face Amount of this Policy) 

upon receipt at its Home Office of due proof of the death of 

Robert A. Brand 
(Herein Called the Insured) 


before the end of the term of Ten years from and aftjer the 
due date stated below of the first annual premium hereon 
to the beneficiary 
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Percival H. Erisman, Jr., Malissa H. Carroll and 
Ruby C. Brand, equally, or their executors, admin¬ 
istrators or assigns, 

(subject to the rights as hereinafter reserved to change 
any beneficiary or mode of settlement). 

Exercise of Privileges 

The right to receive all dividends and other benefits ac¬ 
cruing hereunder, to change the beneficiary, to assign this 
Policy, to exercise all privileges and options contained 
herein, and to agree with the Company to any release, 
modification or amendment of this Policy, shall, unless 
herein otherwise specifically provided, belong and be avail¬ 
able without the consent of any other person, to 
Robert A. Brand & Company, or its assigns. 

Premium and Due Date 

This Contract is made in Consideration of 
the Annual Premium of $645.40 payable on August 14,1942 
and of a like annual premium payable on or before the 
anniversary of the same due date in every year during the 
continuance of this Policy. 

The Provisions, Benefits, Agreements and Tables on the 
following pages are hereby made a part of this Policy. 

In Witness Whereof, The Connecticut Mutual Life In¬ 
surance Company has caused this Policy to be executed at 
Hartford, Connecticut, this 14th day of August A. D. 1942, 
which is the date of issue of this Policy. 

Wm. P. Barber, Jr. Miles Lee Loumis 

Secretary. President. 

C<rmter signed E. M. Cole 
Registrar. 



Term Insurance 10 Years 
N on-Renewable 
Annual Premiums 
Annual Dividends 

Form 591 (Ed. 41) 

Convertible Prior to Due Date of Last 
Annual Premium if Insure^ not 
then over 60 Years of Age. 

War and Aeronautics Provision 

8 15 5 

• •••••• 

GENERAL BENEFITS AND PROVISION? 

• •••••• 

Change of Beneficiary. Subject to the rights of any 
assignee, any beneficiary named herein may be changed at 
any time by filing written notice thereof at the Home 
office of the Company on a form satisfactory to the Com¬ 
pany, accompanied by the Policy for suitable endorsement 
by the Company, such change, when so endorsed, to be 
effective as of the date of the execution of such notice. 
The interest of any beneficiary or beneficiaries Shall be 
subject to any assignment of this Policy made as provided 
herein. 

• • • • • • | • 

Assignments. No assignment of this Policy Shall be 
binding upon the Company until the original or a copy 
thereof is filed at the Home Office of the Company in Hart¬ 
ford, Connecticut. The Company will not be responsible 
for the validity of any assignment. Any assignment made 
after the death of the Insured shall be valid only with the 
consent of the Company. 
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APPLICATION FOR INSURANCE 

(Absolute Ownership Form) 

Use black ink only APPLICATION PART 1 

The Connecticut Mutual Life Insurance Company 
of Hartford, Connecticut: 


5a. Beneficiary in case of death of proposed Insured? 
(Print) (State relationship to proposed Insured.) 

Ruby C. Brand, Wife 

b. If no beneficiary survives the Insured payment shall be 
made to executors, administrators or assigns of the 
insured. 


(Insert as desired, ‘last surviving beneficiary,” “insured” 

or “applicant.”) 

c. Who shall exercise the privileges of the Policy? 

The Co-Partners, Robert A. Brand & Co. or his execu¬ 
tors, administrators or assigns. 

d. Exceptions. 

None 

• •••••• 


Dated at Silver Springs, Md., this 12th day of July 1942 

Witness to Signature. 

Signature of Proposed Insured Robert A. Brdnd. 

The applicant hereby ratifies and confirms the statements, 
answers and agreements contained in this application for 
insurance consisting of Parts 1 and 2 on separate sheets, 
which were signed by the proposed Insured at the request 
of the applicant. The applicant will pay out of his own 
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funds all premiums on said insurance for which he hereby 
applies. 

Witness to Signature... 

Signature of Applicant— Robert A. Brand & Co. 

P. H. Erisman, Jr. 

( State relationship to proposed Insured) 

Form 2027 (Agents Form No. 10A, Ed. 10-39) 

DO NOT WRITE IN THIS MARGIN 

A 13201 

CORRECTIONS AND ADDITIONAL STATEMENTS 
TO PENDING APPLICATION 

August 14. 1942 

To the Secretary of 

The Connecticut Mutual Life Insurance Company: 

I herewith submit the corrections and additional 
statements written below, in and to my application for in¬ 
surance, Part 2 of which was dated the 14th day of July 
1942. 

(Here insert the Corrections or additional statements re¬ 
ferring to the questions and answers in the application 
by numbers.) 

My answer to Question No. 5a of part one should 
be—Percival H. Erisman, Jr., Melissa H. Caioll 
and Ruby C. Brand equally or their executors, ad¬ 
ministrators or assigns. 

My answer to Question No. 6 of part one should 
be—Quarterly 

I agree that the above corrections and statements shall 
form a part of the said application, and be subject to the 
agreements therein contained in all respects, as fully and 
completely as if the same had been originally set forth in 
said application. 
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Signature of Proposed Insured Robert A. Brand 

Robert A. Brand and Company 

Signature of Applicant Robert A. Brand and Company 

Robert A. Brand 
Percival H. Erisman, Jr. 

PROOFS OF DEATH 

Submitted to 

The Connecticut Mutual Life Insurance Company 

Hartford, Conn. 

(Before making out this affidavit, read instructions on 
reverse side) 

No. 1 Claimant’s Affidavit 

• •••••• 

9. a. Full names and addresses of Claimants? 

a. Percival H. Erisman, Jr., Everett G. Carroll—1733 
14th St. N. W., Wash., D. C. 

b. Are all Claimants of legal age? 

b. Yes. 

c. In what capacity, or by what title do you claim this 
insurance? 

c. Via Bill of Sale copy on file with you. 

(Claimants sign here) Percival H. Erisman, Jr. 

Everett G. Carroll 

AFFIDAVIT OF PERCIVAL H. ERISMAN, JR. 

DISTRICT OF COLUMBIA, ss: 

Percival H. Erisman, Jr., being first duly sworn, deposes 
and says: 

I am one of the defendants in the above entitled cause 
and have personal knowledge of the matters hereinafter set 
forth. 
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From August 14, 1942, when the Connecticut Mutual 
Life Insurance Company issued its policy numbered 1,128,- 
034 on the life of Robert A. Brand, until the dissolution of 
the partnership known as Robert A. Brand & Co, and the 
execution of the bill of sale dated January 22, 1945, all 
premiums on said policy were paid by said Robert A. 
Brand & Co. through the medium of checks drawn by it 
and paid from its funds on deposit with the Liberty Na¬ 
tional Bank, Washington, D. C. 

Upon the dissolution of said patrnership known as Robert 
A. Brand & Co. and the execution of said bill of skle dated 
January 22,1945, all of the assets of said Robert X. Brand 
& Co., including all papers, cancelled checks, records and 
documents whatsoever and said policy of insurance num¬ 
bered 1,128,034, were taken over and thereafter possessed 
by Blair Manufacturing Co., a partnership composed of 
Percival H. Erisman, Jr., and Malissa H. Carroll, wife of 
Everett G. Carroll. Neither said Robert A. Brapd, upon 
whose life said policy numbered 1,128,034 was issued, nor 
the plaintiff, Ruby Brand, had at any time any interest 
whatsoever in the partnership known as Blair Manufactur¬ 
ing Co. 


After the dissolution of Robert A. Brand & Co| and the 
execution of said bill of sale dated January 22j 1945, a 
copy of said bill of sale was filed with the Connecticut 
Mutual Life Insurance Company at its home office in Hart¬ 
ford, Connecticut, in accordance with the terms of said 
policy, and from January 22,1945 until the death cjf Robert 
A. Brand, all premiums on said policy numbered 1,128,034 
were paid by the Blair Manufacturing Co., through the 
medium of checks drawn by it and paid from its funds 
on deposit with the Liberty National Bank, Washington, 


D. C. 

• # • * • • , * 

Upon the death of said Robert A. Brand on August 31, 
1946 said policy numbered 1,128,034, which was then and 
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since the dissolution of Robert A. Brand & Co. had been 
in the possession of said Blair Manufacturing Co., was sur¬ 
rendered to the Connecticut Mutual Life Insurance Com¬ 
pany, together with proofs of death as required by the 
terms of said policy. 

Percival H. Erisman, Jr. 


Subscribed and sworn to before me this 17th day of Sep¬ 
tember, 1947. 


Lillian Talkins, 

Notary Public, D. C. 


• •••••• 


STIPULATION BETWEEN THE PLAINTIFF AND THE 
DEFENDANT THE CONNECTICUT MUTUAL 
LIFE INSURANCE COMPANY 


It is hereby stipulated and agreed by and between the 
plaintiff and the defendant The Connecticut Mutual Life 
Insurance Company by their respective counsel, as follows: 

1. Prior to making payment to the defendants Erisman 
and Carroll, as set out in paragraph numbered 6 of the 
complaint, the defendant The Connecticut Mutual Life In¬ 
surance Company had received a copy of the contract of 
partnership, Exhibit “A” to the complaint. 

2. At the time of making payment to the defendants 
Erisman and Carroll as set out in paragraph numbered 6 
of the complaint, the defendant The Connecticut Mutual 
Life Insurance Company had not received a claim of any 
kind from, for, or on behalf of the plaintiff, and the first 
claim from, for, or on behalf of the plaintiff received by 
the said defendant The Connecticut Mutual Life Insurance 
Company was by letter dated September 24, 1946, from 
her then attorney, Norman Fischer, Esq., who is now * 
deceased. 



3. This stipulation and its contents may be used by the 
parties as admissions in this action in connection! with the 
Motion for Summary Judgment of the defendant |The Con¬ 
necticut Mutal Life Insurance Company and othei|wise. 

W. C. Sullivan 
Attorney for Plaintiff. 

Minor, Gatley & Drury By John E. Powell 

Attorneys for Defendant 
The Connecticut Mutual 
Life Insurance Company 

ORDER GRANTING SUMMARY JUDGMENT 

Upon consideration of the Motion for Summary Judg¬ 
ment filed herein in behalf of the Defendants, Percival H. 
Erisman, Jr., and Everett G. Carroll, and of Argument 
of Counsel for the Plaintiff and said Defendant^, and it 
appearing from the pleadings and from such ajrgument 
that the said Defendants, Percival H. Erisman, Jr., and 
Everett G. Carrol are entitled to a Judgment as & matter 
of law, it is, therefore, this 13th day of November, 1947. 

ORDERED; That a summary judgment be and ihe same 
hereby is entered in favor of the Defendants Percival H. 
Erisman, Jr., and Everett G. Carroll, together with their 
proper costs. 


. i 


SEEN: 

W. C. Sullivan 
Attorney for Plaintiff 

Irving B. Yochelson 


BY THE COURT: 

I 

Bolitha J. La^s 
Chief Justice 


John E. Powell 


Attorney for Defendants, Attorney for Defendant, 
Percival H. Erisman, Jr., The Connecticut Mutual 
and Everett G. Carroll Life Insurance Company 
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ORDER GRANTING MOTION FOR SUMMARY 

JUDGMENT 

Upon consideration of the motion for summary judgment 
filed herein by the defendant Connecticut Mutual Life In¬ 
surance Company and of the arguments of counsel and it 
appearing to the Court that the pleadings and affidavits 
on file show that there is no genuine issue as to any ma¬ 
terial fact and that said Connecticut Mutual Life Insurance 
Company is entitled to a judgment as a matter of law, it is 
by the Court this 13th day of November, 1947, 

ADJUDGED AND ORDERED, that the motion of the 
defendant Connecticut Mutual Life Insurance Company for 
summary judgment in its favor be and the same hereby is 
granted, and that judgment for said defendant be entered 
herein, with costs. 

BY THE COURT: 

Bolitha J. Laws 
Chief Justice 

NOTICE OF APPEAL 

Notice is hereby given this 12th day of December, 1947, 
that Ruby Brand, Plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgments of this Court entered on the 13th day of 
November, 1947 in favor of Percival H. Erisman, Jr., 
Everett G. Carroll, and The Connecticut Mutual Life In¬ 
surance Co., against said Ruby Brand. 

» W. C. Sullivan 

Attorney for Ruby Brand, 
613-15th Street, N. W. 

Washington 5, D. C. 


Date of Filing 
December 12, 1947 
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IN THE 

United States Court of 

Foe the District of Columbia 


No. 9751 


RUBY BRAND, Appellant 
vs. 

PERCIVAL H. ERISMAN, Jr., EVERETT G. CARROLL, 
THE CONNECTICUT MUTUAL LIFE INSURANCE 

COMPANY, Appellees 


BRIEF FOR APPELLEES PERCIVAL H. ERISMAN, 
JIL, AND EVERETT G. CARROLL 

Counter Statement of the Case 

The complaint filed below by the present Appellant, to¬ 
gether with exhibits attached thereto, provide a fairly 
complete picture of the factual situation. 

There is no disagreement with respect to the facts that 
a partnership existed between Robert A. Brand, Malissa H. 
Carroll and Percival H. Erisman, Jr.; that on August 14, 
1942 the partnership then existing, and known as Robert A. 
Brand & Co., purchased a policy of insurance on the life of 
each of its partners for the purpose of enabling it, iji the 
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event of the death of a partner, to acquire from that source 
sufficient funds with which to pay to the personal repre¬ 
sentatives or heirs at law or next of kin of the deceased 
partner a sum equal to the then value of the deceased part¬ 
ner’s share in the partnership’s assets. 

Such a policy was issued by the Appellee, The Connecticut 
Mutual Life Insurance Company, upon the life of the then 
partner, Robert A. Brand, as well as like policies upon the 
lives of the other partners. 

The partnership agreement provided (J. A. 2-3) that the 
partnership would obtain the policies and would pay the 
premiums due thereon in order to have available funds for 
the purpose of making the payments aforesaid. 

All premiums required by the terms of the policies thus 
acquired were paid by the said partnership until its dissolu¬ 
tion by Bill of Sale on January 22, 1945. The terms of the 
said Bill of Sale (J. A. 9 and 10) while not in specific terms 
including the policy of life insurance on the life of Robert 
A. Brand, is broad and complete and by its provisions Ro¬ 
bert A. Brand and the other partners agreed to and did 
“sell, transfer and deliver unto Everett G. Carroll and 
Percival H. Erisman, Jr., all of the assets of the said Robert 
A. Brand & Co., consisting of moneys on deposit in any 
bank or other depository, cash on hand, accounts and claims 
receivable, fixtures, equipment, machinery, franchises, con¬ 
tracts, office equipment and supplies, rights or choses in 
action and any and all other tangible and intangible property 
of every kind or nature whatsoever”, which the partners 
either had or might be entitled to have as co-partners 
dealing as Robert A. Brand Co. 

Following the execution of this Bill of Sale, all of the 
assets of Robert A. Brand Co., including all papers, can¬ 
celled checks, records and documents whatsoever and said 
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policy of insurance on the life of Robert A. Brand were 
taken over and thereafter possessed by a new partnership 
composed of Percival H. Erisman, Jr., and Malis^a H. 
Carroll, wife of Everett G. Carroll (J. A. 19). Thi new 
partnership known as Blair Manufacturing Company ^here¬ 
after paid all premiums on the policy in question and 6n the 
death of Robert A. Brand on October 31,1946, surrendered 
the policy to the Connecticut Mutual Life Insurance (Com¬ 
pany together with proof of death and received payment of 
the amount of the policy. A copy of the Bill of Sale wds de¬ 
livered to the insurance company on May 5,1945 (J. A|. 12). 

Under the terms and provisions of the insurance bolicy 
involved, the partnership purchasing the policy originally, 
Robert A. Brand & Co., reserved the right to change bene¬ 
ficiary or to assign the policy or to exercise all provisions 
or options contained therein (J. A. 14). 

I 

Summary of Argument , 

These Appellees contend that the action of the Lower 
Court in granting the Motion for Summary Judgment (filed 
by these Appellees was entirely proper under all of the| cir¬ 
cumstances for the following reasons: 

j 

1. The pleadings together with the affidavits and exhibits 
conclusively establish that there was no genuine issue of 
fact involved and that the only matter before the Lower 
Court was an interpretation of admitted documents, which 
was a question of law. 

2. That the Lower Court correctly decided the questions 
of law presented to it. 

3. That the Appellant had no claim in the policy at the 
time of the death of her husband and the insurance company 
properly made payment to the Appellees, Erisman ^nd 
Carroll. 
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Argument 

The pleadings establish several facts of cardinal impor¬ 
tance. First, that the policy of life insurance in question 
was purchased by a partnership of which Robert A. Brand 
was a member, and hence was a partnership asset. Second¬ 
ly, that Robert A. Brand individually paid no premiums on 
the policy either during the existence of the partnership of 
which he was a member or subsequent to its dissolution. 
Third, that the partnership of which said Robert A. Brand 
was a member was in fact dissolved on January 22, 1945, 
some eighteen months prior to the death of the said Robert 
A. Brand and, fourth, that the instrument of dissolution, 
namely the Bill of Sale, was full and complete in its cover¬ 
age and included all of the assets formerly owned by the 
partnership, including specifically “choses in action” and 
“any and all other tangible and intangible property of any 
kind and nature whatsoever”. 

It seems, therefore, that the primary question for de¬ 
termination by this Court is whether or not the policy of 
insurance, written for the specific purposes existing here, 
was property and accordingly, whether it was included in 
the scope and terms of the Bill of Sale. 

Justice Holmes speaking in the case of Grigsby vs. Rus¬ 
sell, 222 U. S. 149, says, “life insurance has become in our 
days one of the best recognized forms of investment and 
self-compelled savings. So far as reasonable facility per¬ 
mits, it is desirable to give to life insurance the characteris¬ 
tics of property”. 

The question is one that has been the subject of volumin¬ 
ous litigation and the rule announced appears uniformly to 
be that a policy of life insurance, like the one in question, is 
a “chose in action”, and can be assigned. Andrews vs. Bank¬ 
ers Life Ins. Co., 214 Iowa 573; Matson vs. Abbey, 141 N. Y. 
179. 
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It is the tenor of all of these cases that where the jright 
to change the beneficiary is reserved, the named beneficiary 
in the policy has only an inchoate right depending entirely 
upon the will of the insured or those reserving the rigjht to 
change the beneficiary. The right of the beneficiary bnder 
these circumstances is only an expectancy which may be di¬ 
vested by the exercise of the right to change such bene¬ 
ficiary. Davis vs. Modern Industrial Bank, 18 N. E. 2d; 639; 
Slocum vs. Metropolitan Life Ins. Co., 245 Mass. 56p, 139 
N. E. 816; Quist vs. Western and Southern Insurance Co., 
219 Mich. 406, 189, N. W. 49; Merchants Bank vs. Garrard, 
158 Ga. 67,124 S. E. 715. 

• I 

The cases in the Federal Courts are to the same effect. 
Aetna Life Insurance Co; vs. Phillips, 69 Fed. 2d 901; jMat- 
ter of Hogan, 194 Fed. 846; Malone vs. Cohen, 236 Fed. £ 82 . 

The leading text book writers favor the same view— 
Richards on Insurance, P. 564; Vance on Insurance, P. 559. 

Having established that such policy is property, that it 
is a chose in action and that it may be assigned, the next 
question is by what form such assignment may be niade. 
As previously stated, the Bill of Sale by which the partner¬ 
ship was terminated conveyed all of its assets including 
“choses in action”, to the persons named therein, It is 
submitted that under the rule of the cases previously cited 
and holding that it is a chose in action, the policy was 
definitely included within the four corners of the Bill of 
Sale. So far as we have been able to determine, the c|ases 
hold without exception that a policy of insurance cap be 
transferred to the same extent and by the same mean^ as 
any other personal propertj 7- . Elliott vs. Metropolitan tfife 
Ins. Co., 64 N. E. 2d 911; Cornell vs. Cornell, 54 N. "St S. 
2d 434; Potter vs. N. W. Mutual Life Ins. Co., 216 Iowa 
799, 247 N. W. 669. 
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A case closely in point is N. W. Mutual Life Ins. Co., vs. 
Tidewater Oil Corporation, reported in 4 F. Supp. 389. In 
that case, a corporation purchased a policy insuring the 
life of its principal officer. That policy, like the one here 
involved, contained a provision permitting its assignability. 

The corporation, after disposing of certain of its ac¬ 
counts and other specified property by Bill of Sale, similar 
in form to the one involved here, sold and conveyed, “all of 
the assets of this Company” to another corporation. On 
the death of the principal officer, on whose life the policy 
was written, a contest arose as to the person or persons 
entitled to receive the proceeds of the insurance. By its 
ruling, the Court held that the Bill of Sale entitled the 
purchasing corporation to such proceeds. Said the Court, 
“By the comprehensive transfer to Tidewater Oil Sales 
Corporation, the contract (of insurance) was included, 
therefore, it must follow that the Tidewater Oil Sales Cor¬ 
poration is entitled to the proceeds of the insurance.” 

The Appellant argues in effect that there was no assign¬ 
ment. of the policy by the Bill of Sale for the reason that 
the Bill of Sale did not specifically include it in its terms. 
She maintains that a policy of life insurance is not an asset 
and is not property. It is submitted that the cases already 
cited overwhelmingly dispute her position. She argues 
further that there was no change of beneficiary or assign¬ 
ment as required by the terms of the policy. The insured, 
Robert A. Brand, divested himself completely of all of the 
assets formerly belonging to the partnership. He and the 
other partners delivered the policy, together with all other 
papers and records belonging to the partnership, to the 
purchaser of its assets. As fully as it was in his power 
to do so, he completely assigned the policy. A failure to 
comply with the provisions of the policy prescribing the 
manner of changing the beneficiary (if any existed) may 
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give rise to certain rights on the part of the insurance 
company but give none to the named beneficiary. Thb well 
established rule is that the provisions of the policy requir¬ 
ing filing with the company or acceptance by the corupany 
of an assignment, is for the sole benefit of the company 
and not the beneficiary. Alkine vs. King, 80 P. 2<jl 309, 
183 Okl. 187; Travelers Ins. Co., vs. Brant, 54 N. jf. Eq. 
208; 111 A. L. K., 709; Potter vs. N. W. LifeTns. Co., .jupra. 
The beneficiary has no interest in the form provided in 
the policy for assignment, that being a provision fc|r the 

benefit of the company which it can refuse to assert. Rich- 

* 

ards on Insurance (4th Ed. 565). 

The Appellant argues further that the Bill of Sales was 
made subject to the debts of the partnership and shb con¬ 
tends that the requirement of the partnership agreement 
of payment to the surviving spouse of the interest o|f the 
deceased partner is a debt within the meaning of thatj pro¬ 
vision of the Bill of Sale requiring the payment of (jlebts. 
The simple answer to this is that upon the execution of 
the Bill of Sale, Robert A. Brand had no interest i^i the 
partnership and there was, therefore, nothing due him 
nor on his death to his widow, the Appellant. 

The Bill of Sale concluded the existence of the partner¬ 
ship and at the same time terminated any future right that 
the partner Brand had in the policy of insurance here 
involved. 

The legal questions, therefore, seem well settled. The 
Court was entirely correct in its interpretation, as a legal 
matter, of the provisions of the Bill of Sale and in holding 
that by its terms it included the policy of insurance [here 
involved. It was entirely proper for the Court to consider 
the affidavit of Percival H. Erisman, Jr., for, contraijy to 
what Appellant says about such affidavit, it was made as of 
Affiant’s personal knowledge. It was unanswered by any 
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counter affidavit on the part of the Appellant or by that 
of any other person in her behalf and its contents must, 
therefore, be presumed to be admitted. 

The affidavit states further, and it is not denied, that 
after the execution of the Bill of Sale, the policy was 
delivered to a new partnership composed of the Affiant and 
one Melissa H. Carroll. The exact method by which such 
transfer of possession was made is of no consequence to 
Appellant for the reason that all of her rights were ex¬ 
tinguished on the assignment of the policy. The affidavit 
recites further without denial that all premiums on the 
policy were thereafter paid by the new partnership. This 
fact alone should conclusively establish that the Appellant’s 
husband retained no interest in the policy. 

Where Defendant presents evidence by affidavit on which 
he would be entitled to a directed verdict and which Plain¬ 
tiff does not discredit as dishonest, it rests on the Plaintiff, 
in opposing Defendant’s Motion for Summary Judgment, 
at least to supply some opposing evidence which he can 
adduce and which will change the result. Radio City 
Music Hall Corporation vs. U. S., 135 Fed. 2d 715. 

It was encumbent upon the Plaintiff, Appellant, to offer 
counter affidavits or testimony of some kind to offset the 
affidavits hied by Defendants and such failure warranted 
the Court below in finding no genuine issue of material 
fact existed. Wilkinson vs. Powell, 149 F. 2d 335. 

There may have been conflict concerning the interpreta¬ 
tion of the facts and the ultimate conclusion to be drawn 
from them, but there was no conflict concerning the facts. 
It was held by this Court in Fox vs. Johnson and Wimsatt, 
75 U. S. App. D. C. 211, that the granting of a Motion for 
Summary Judgment in accordance with Rule 56 (c) of 
the Federal Rules of Civil Procedure was proper where 
the conflict i$ one respecting the ultimate conclusion to be 
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drawn from the facts rather than from the evidentiary 
facts themselves. “Conflict concerning the ultimate and 
decisive conclusion which can be drawn from undisputed 
facts does not prevent rendition of Summary Judgment 
when the conclusion is one to be drawn by the Cburt.” 
In the case at Bar, Appellant’s dispute is substantially 
that the Court below erred in interpreting the Bill oif Sale 
to be an assignment of the insurance policy. That, without 
question, is a conclusion drawn by the Court from undis¬ 
puted facts. See also Fletcher vs. Evening Star News¬ 
paper Company, 72 App. D. C. 303; Farley vs. Abbetijneier, 
72 App. D. C. 260; Fletcher vs. Chrise, 73 App. D. C. ^66. 

Conclusion 

Robert A. Brand, having divested himself by me^ns of 
the Bill of Sale to all further right in all choses in fiction 
belonging to the partnership of which he was a melnber, 
divested himself by such action of all further right in the 
insurance policy and the insurance company was fully jus¬ 
tified in making payment to the Appellees, Erismarj and 
Carroll. There was no genuine issue of fact beforj* the 
Lower Court; the sole question was the interpretation by 
it of admitted documents. Its granting of a Summary 
Judgment under the circumstances was not only justified 
but mandatory in accordance with the overwhelming wjeight 
of authority. 


Respectfully submitted, 

GROSSBERG, YOCHELSON & BRj 
Attorneys for Appellees, 

Percival ff. Erisman, Jr., 
and Everett G. Carroll. 


ILL, 


